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Ju s t  Cu lt u r e  ( jc) :

• Origins from an organisational concept.

• Organisational perspective: ‘Just culture’ is an element of a ‘safety cvulture’.

• Organisational – and a legal dimension.

• Organisational jc can point to another direction than the jc from a legal 

dimension.

• Ambiguous interface between acceptable- and non-acceptable behaviour, which 

creates (legal) uncertainty.



Jc –  m iles t on es :

1. December 1974 TWA514 (Mount Weather) USA

10. Dcember 1998 DAL 39 (Rejected takeoff) The Netherlands

8. October 2001 Linate accident Italy

1. July 2002 Überlingen Germany/Switzerland

3. April 2014* Implementation Regulation (EU) 

376/2014

EU (*Norway 2016) – 

Luffartsloven kap. XII

8. November 2018 Collision between KNM Helge 

Ingstad and Sola TS

Norway



Definisjon jc (Eurocontrol; 376/2014):

‘just culture’ means a culture in which front-line 

operators or other persons are not punished for actions, 

omissions or decisions taken by them that are

commensurate with their experience and training but in 

which gross negligence, wilful violations and destructive

acts are not tolerated.



Gross negligence (Eurocontrol, 2005):

"Failure to use even the slightest amount of care in 

a way that shows recklessness or willful disregard

for the safety of airspace users and/or staff of 

ANSPs".



Dr aft in g  p r in cip les  (EU) –  Gen er a l Pr in cip les

Source: EU



Dr aft in g  p r in cip les  (EU) –  Defin is jon er

Source: EU



EC, 2012:

It is important to clearly set the line which protects the

reporter from prejudice or prosecution by providing a 

common understanding of the term gross negligence.



EP, 2012 (1):

It is important to clearly set the line which protects

persons involved in the reported occurrence from 

prejustice or prosecution by providing a common

understanding of the term gross negligence.



EP, 2012 (2):

Members of staff in the aviation sector should in the

future to be able to count on a uniform interpretation of

the key notion of ‘gross negligence’ so as to enjoy the

same level of protection throughout the EU.



Suggestion ‘Gross negeligence’ EC 
(2012):
‘Gross negligence’ means a manifest and wilful violation

of the duty of care directly causing foreseeable damage to 

a person or to a property, or which seriously lowers the

level of aviation safety.



Suggestion ‘Gross negeligence’ EP 
(2012):
‘Gross negligence’ means a manifest and wilful violation

of the duty of care directly causing foreseeable damage to 

a person or to a property, or which seriously lowers the

level of aviation safety.



Definisjon ‘gross negligence’ i Artikkel 2, (EU) 376/2014:



‘Gr oss  n egligen ce i (EU) 376 / 20 14 ’, w it h ou t  
t h e u se of ‘gr oss  n egligen ce’ –  Polit ica l 
com p r om ise - Ar t .16 .10  (b) :

Source: Mostphotos.com



For mer bakgrunnsinformasjon om ‘gross negligence’ i 
376/2014:



HFSS –  Hu m an  Fact or s  an d  Sys t em s  Safet y:

• Human Factors from a systems perspective.

• Human as part of a complex system.

• System performance is influenced by, amongst other, goal 

conflicts and uncertainty .



Com p lex sys t em  –  sys t em s  
p er sp ect ive?
• Impossible to get a complete overview of all interactions 

and mutual dependencies.

• Emergence – Total performance of the system is larger 

than the sum of the individual components.

• Incidents are unavoidable because complexity creates 

performance variation.



Hu m an  Fact or s :
Factors which affect human performance (examples):

• Competence

• Complexity

• Physiological processes 

which limit cognitive 

capacity

• Trust in ‘the system’ – 

Legal certainty

Source: Mostphotos.com



Exam p le of a  defin it ion  of 
com p et en ce:

Source: EASA



Hu m an  p er form an ce–  Hu m an s  
con t r ibu t ion  t o  sys t em  p er form an ce

Source: Mostphotos.com Source: Mostphotos.com



Source: Skybrary.aero

Per for m an ce va r ia t ion . Un des ir able  ou t com es  
(acciden t s )  a r e  a  con sequ en ce of ( t em p or a r y)  r edu ced  
sys t em  p er for m an ce (1):

Source: Rett24.no



Source: government.nl

Per for m an ce va r ia t ion . Un des ir able  ou t com es  
(acciden t s )  a r e  a  con sequ en ce of ( t em p or a r y)  r edu ced  
sys t em  p er for m an ce (2):



Source: reuters.com

Per for m an ce va r ia t ion . Un des ir able  ou t com es  
(acciden t s )  a r e  a  con sequ en ce of ( t em p or a r y)  r edu ced  
sys t em  p er for m an ce (3):



Professor  Joh an  Gier t sen  (Norwegian  
qu ot e –  Con s ider  con sequ en ces  for  
in s t it u t ion s  an d  p er son s  in  case of 
m isca r r iage of ju s t ice) :

Source: Rett24.no



Procedu ra l er ror  in  govern an ce, 
Norwegian  cr im in a l law –  ‘gross  
n egligen ce’ is  t h e t h r esh old  for  
p rosecu t ion .

Source: Lovdata.no



Ph ys io logica l p rocesses  –  p in ea l g lan d  
–  m ela t on in  –  r egu la t in g  s leep  p a t t ern s

Source: Open Universiteit



Cogn it ion  (Gr ay & Bjor klu n d , 
20 18 , p .14  an d  p .15):
• “The term cognition refers to information in the mind – 

that is to information that is somehow stored and 
activated by the working of the brain.

• Such information includes thoughts, beliefs, and all 
forms of memories.

• Some information is conscious, in the sense that the 
person is aware of it and can describe it, and other 
information is unconscious but can still influence one’s 
conscious experiences and behaviour“.



In form at ion  p rocess in g  m odel,  
(At kin son  & Sh iffr in ,  19 6 8 ):

Sources: Open Universiteit and Grey 
& Bjorklund, 2018



Cogn it ive p rocess  (s im p lified ):

Perception

Problem solvingDecision making

Memory



HFSS: Criminal law

Starting point: Whan can/do we learn?? Should/ has someone to be 
punished?

Democratic ligitimacy: No Yes

Safety performance is a 
consequence of:

Emergence/ complex 
interactions

Cause and effect/ linear 
‘chain of events’

Role of humans: Local rationality:
Why did the actions make 
sense to the persons 
involved?

Counterfactual reasoning:
If they had done something 
differently, the incident 
could/would have been 
avoided.

Approach of incidents:



Exam p le ‘cou n t er fact u a l r eason in g’-
qu ot e ‘Tin gret t en ’ –  Helge In gs t ad  
(Norwegian ):

Source: Rett24.no



Cou n t er fact u a l r eason in g cr ea t es  
‘h in ds igh t  b ia s ’ (Roese & Olson , 19 9 6 ):

Source: Onderzoeksraad.nl/ Richard Cook, M.D.



On e acciden t ,  t wo p er sp ect ives : Goa l 
con flict s  a r e  u n avoidable

Source: Mostphotos.com



Eksem p el m å lkon flikt  i offen t lig  forva lt n in g  
(St a t en s  h avar ikom m is jon en s  ver su s  
Polit ie t s  p er sp ekt iv) :

Source: Statens Havarikommisjon



Exam p le goa l con flict  in  govern an ce 
(Acciden t  In vs t iga t ion  Board  an d  
Prosecu t or ’s  office) :

Source: TV2



Em er gen ce is  a  con sequ en ce of 
sys t em ic fact or s ,  su ch  as :

• Goal conflicts lead to (political) compromises

• Language use: Translations, application of (normative) adjectives 

• Ambiguities

• Interpretation

• Application of the law

• Competence



(Gr oss )  n egligen ce,
Fu n ct ion /  p u r p ose of p u n ish m en t ?

• Prevention?

• Deterrence?

• Retribution/ retaliation?

• Protection?

Source: Mostphotos.com



(Gross )  n egligen ce an d  HFSS:

• (Human) performance is variable. Unpredictability is unavoidable 

in a complex system.

• Legal system is a complex system.

• ‘Negligence’ is a complex concept.

• Management of performance variation requires competence 

about the legal system and HFSS on an expert level.



Learn  from  each  o t h er !



Thank you for your attention
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